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sued to it by the Ohio Department of
Liquor Control, Abraham v. Fioramonte,
158 Ohio St. 213 [6], 107 N.E.2d 321, 33
A.L.R.2d 1267 (1952), but the taxpayer
could, and did, transfer to the lender a
security interest in the liquor license, as
constituting “property” with unique
value. Nelson v. Naranjo, 74 N.M. 503,
395 P.2d 228 (1964). It is agreed by the
litigants that this taxpayer’s liquor li-
cense had pecuniary worth, so whether

the license created a “* * * ‘prop-
erty’ right, is immaterial; for here,
* * *

the tag ‘property’ simply sym-
bolizes the fact that courts enforce a
claim which has pecuniary worth.
* % %7 Haelan Laboratories v. Topps
Chewing Gum, 202 F.2d 866, 868 [1]
(C.A. 2, 1953), cert. den. 346 U.S. 816,
74 S.Ct. 26, 98 L.Ed. 343.

The fund produced by the sale by the
defendant of the taxpayer’s tavern and
its liquor license represents the value
of its business which was hypothecated
to the lender under a security agreement
perfected long before the taxpayer’s prop-
erty was seized by the defendant. We
agree with the District Court that the
fund remaining should be applied to the
satisfaction of the lender’s rights there-
under.

Affirmed.
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Action to recover for wrongful death
of son who died as result of automobile
accident occurring in Louisiana. De-

fendants filed motion for summary judg-
ment. The United States District Court
for the Eastern District of Louisiana,
Frederick J. R. Heebe, J., granted de-
fendants’ motion for summary judgment,
and plaintiff appealed. The Court of
Appeals held, inter alia, that it could not
be said that classification by Louisiana
courts which restricted statute so that
mother had no right of action for death
of her alleged illegitimate child was un-
reasonable.

Affirmed.

1. Death €&=31(7)

Under Louisiana law, the decedent
must be legitimate in order for an ascen-
dant to recover for wrongful death.
LSA-C.C. art. 2315.

2. Appeal and Error €2170(1)

Plaintiff mother could not urge for
first time on appeal from grant of de-
fendants’ motion for summary judgment
that law of Texas should be applied even
though injury and death occurred in
Louisiana for reason that plaintiff’s
Texas domicile had more significant re-
lationship with occurrence than Louisi-
ant. Fed.Rules Civ.Proc. rule 56, 28
U.S.C.A.

3. Federal Civil Procedure €=2549

Upon being met with defendants’
motion for summary judgment, plaintiff
was authorized by rule 56 to develop fac-
tually that law of domicile had a more
significant relationship with occurrence
than the lex loci delicti. Fed.Rules Civ.
Proc. rule 56, 28 U.S.C.A.

4. Constitutional Law ¢=211

Fourteenth Amendment does not
prohibit states from -classification but
only prohibits classification upon an un-
reasonable basis. U.S.C.A.Const. Amend.
14.

5. Constitutional Law €=208(16)
Death €9

It could not be said that classifica-
tion by Louisiana courts which restricted
statute so that mother had no right of
action for death of her alleged illegiti-
mate child was unreasonable. LSA-C.C.
art. 2315; U.S.C.A.Const. Amend. 14.



546

William F. Wessel, Marvin C. Grod-
sky, Leonard J. Fagot, New Orleans, La.,
for appellant, Minnie Brade Glona.

Margot Mazeau, Frank S. Normann,
Normann & Normann, New Orleans, La.,
for appellees, American Guarantee & Lia-
bility Ins. Co. and Henry O. Mac Donell.

Before RIVES and DYER, Circuit
Judges, and JOHNSON, District Judge.

PER CURIAM.

[1] This suit was instituted in the
United States District Court for the
Eastern District of Louisiana by the
plaintiff, Mrs. Minnie Brade Glona, a
resident of Texas, who sues the defend-
ants, American Guarantee & Liability
Insurance Company and its insured, a
resident of Louisiana, to recover for the
wrongful death of her son, who died as a
result of an automobile accident which
occurred in the city of New Orleans in
September, 1964. Defendants filed a
motion for summary judgment pursuant
to Rule 56, Federal Rules of Civil Proce-
dure, on the ground that the plaintiff’s
deceased son, although informally recog-
nized by the plaintiff, was her illegiti-
mate son and that, therefore, plaintiff
had no cause of action for his death.t

Plaintiff, in opposition to the motion
for summary judgment, acknowledged
that under the Louisiana law she had no
right of action for the death of her ille-
gitimate child but urged that to so re-
strict Article 2315 of the Louisiana Civil
Code violates the equal protection pro-
visions of the Fourteenth Amendment to
the Constitution of the United States.
Upon such submission, the District Court
granted the defendants’ motion for sum-
mary judgment.

I. The Civil Code of Louisiana, Article
2315, provides for the right of recovery
for wrongful death in favor of “the sur-
viving father and mother of the deceased,
or either of them.” The statute does not
state ‘“legitimate father” or “legitimate
mother.” The Louisiana courts have held
that the words “mother,” “children,” and
“father” have reference to survivors of
legitimates. The decedent must be legiti-
mate in order for an ascendant to re-
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[2,3] Plaintiff argues for the first
time on this appeal that the granting of
the Rule 56 motion was erroneous for the
reason that the laws of Texas should be
applied in determining whether or not
she has a right of action against defend-
ants.? Plaintiff’s theory that the law of
Texas should be applied even though the
injury and death occurred in Louisiana
is that, by reason of plaintiff’s domicile,
Texas has a more significant relation-
ship with the occurrence than Louisiana.
Such an argument at this point is fore-
closed. Upon being met with defendants’
motion for summary judgment, plaintiff
was authorized by Rule 56 to develop
factually that the law of the domicile
had a more significant relationship with
the occurrence than the lex loct delicti.
Plaintiff failed to do this, and such an
issue was not raised upon the submis-
sion to the District Judge.

[4,5] As to plaintiff’s argument that
the construction by the Louisiana courts
of Article 2315, Civil Code of Louisiana,
so restricts said provision that it vio-
lates the equal protection clause of the
Fourteenth Amendment, this Court is
clear to the conclusion that the Four-
teenth Amendment does not prohibit
States from classification but only pro-
hibits classification upon an unreason-
able basis.” It cannot be said that the
classification here by the Louisiana
courts is unreasonable. Morey v. Doud,
354 U.S. 457, 77 S.Ct. 1344, 1 L.Ed.2d
1485,

The motion for summary judgment
was properly granted, and the action of
the District Court is

Affirmed.

cover. See Vaughan v. Dalton-Land Lum-
ber Co., 119 La. 61, 43 So. 926; Jack-
son v. Lindlom, La.App., 84 So.2d 101
(1955), and Buie v. Hester, La.App., 147
S0.2d 733 (2 C.A.1962).

2. The Texas wrongful death statute Title
77 Vernon’s Texas Civil Stat. Art. 4675,
as the same has been construed by the
Texas courts, would authorize an action
such as plaintiff’s for the wrongful death
of her illegitimate son.



